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143 Pa. 238, 22 Atl. 862, 28 Wkly. Notes Cas. 419, la L. R. A. 433; 
Shaffer v. Spangler, 144 Pa. 223, 22 Atl. 865, 28 Wkly. Notes Cas. 425. 

A creditor has an insurable interest in the life of his debtor, and 
may take out a policy on the life of the latter, or the policy may be 
taken out in the name of the debtor and assigned to the creditor. 
Brockway v. Mutual Ben. Life Ins. Co. (C. C), 9 Fed. 249. 

In an action on a policy for $10,000 taken by a creditor upon the 
life of his debtor it appeared that shortly before it was issued the 
debtor had made an unqualified admission of an existing indebted- 
ness of between $5,000 and $6,000 in a written request for further 
advances. The creditor had promised to make advances up to 
$10,000, although not bound by written contract to do so. The 
facts were fully stated in the application, and the insurer continued 
to receive premiums for several years up to the death of the assured, 
during which the creditor, on the faith of the policy, made advances, 
which, with the original debt and interest, exceeded the amount of 
the policy. Held, that the evidence showed an insurable interest in 
the creditor sufficient to sustain a verdict for $10,000, although at the 
date of the policy his interest did not amount to that. sum. Curtiss 
v. ;Etna Life Ins. Co., 90 Cal. 245, 27 Pac. 211: 

Where a creditor takes a policy on his debtor's life for a sum ex- 
ceeding the debt, a binding agreement to make further advances on 
demand to the full amount of the policy gives him an additional in- 
surable interest. Curtiss v. vEtna Life Ins. Co., 90 Cal. 245, 27 Pac. 
211. 

A creditor of a firm has an insurable interest in the life of one of 
the partners thereof, although the other partner may be entirely able 
to pay the debt, and the estate of the insured perfectly solvent. 
Morrell v. Trenton Mut. Life & Fire Ins. Co., 64 Mass. (10 Cush.) 
282, 57 Am. Dec. 92. 

_ It is no objection to the validity of the insurance of his debtor's 
life by the creditor that each is a member of a firm, and that the 
secured debt is due from the one firm to the other. Rawls v. Amer- 
ican Life Ins. Co., 36 Barb. 357. 

A creditor's insurable interest in his debtor's life continues, although 
the statute of limitations would have barred his action before the 
debtor's death if it had been pleaded. Rawls v. Afnerican Mut. Life 
Ins. Co., 27 N. Y. 282, 84 Am. Dec. 280, affirming (1862) 36 Barb. 357. 

Only the debtor or the insurance company can object to a cred- 
itor's attempt to reimburse himself for premiums formerly paid by 
him on canceled policies on the debtor's life by effecting subsequent 
insurance, and the debtor's administrator cannot do so. Grant's 
Adm'rs v. Kline, 115 Pa. 618, 9 Atl. 150, 19 Wkly, Notes Cas. 260. 



Norfolk & W. Ry. Co. Wilkinson. 

March 21, 1907. 

[56 S. E. 808.] 

1. Carriers — Carriage of Goods— Connecting Carriers — Delay in 

Delivery — Liability. — Where a shipment of lumber delivered to a 

carrier for transportation to a certain point beyond such carrier's 

line, and by it turned over to a connecting carrier, was delayed in 



364 13 VIRGINIA LAW REGISTER. [Sept., 

reaching its destination, the initial carrier alone was liable for such 
delay, in the bsence of a showing that the delay did not occur while 
the goods were in its possession. 

2. Same — Measure of Damages. — In an action for delay in the de- 
livery of a shipment of lumber, the measure of damages was the 
difference between the market value of the lumber at the date of the 
shipment, as evidenced by the contract price which had been offered 
at that date, and the market price of the same lumber when it was 
sold after delay in delivery, with the storage charges during the time 
that the lumber was held at its destination for a rising market, where 
the holding for a rising market and the expense incident thereto 
were made necessary by the delay in delivering the shipment accord- 
ing to the contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, 
§ 451.] 

3. Writ of Error — Presentation of Grounds of Review — Motion for 
Purpose of Review. — In an action against a carrier for delay in de- 
livery of a shipment of lumber, a point made in the petition for a 
writ of error, that a condition of the bill of lading provided that the 
claim must be made in writing within 30 days after the delivery of 
the property, and failure to make claim within such time will release 
a carrier from liability, will not be considered in the appellate court, 
where such provision was not relied on or considered in the trial 
court, and no motion was made therein on behalf of the carrier to 
exclude evidence as to its liability because of nonperformance of the 
requirement in the bill of lading. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Appeal anrf 
Error, §§ 1079, 1084.] 

Error to Law and Chancery Court of City of Norfolk. 

Action by one Wilkinson against the Norfolk & Western Rail- 
way Company and another. From a judgment for plaintiff 
against defendant Norfolk & Western Railway Company, such 
defendant brings error. Modified. 

Hughes & Little, for plaintiff in error. 

G. M. Dillard and Peters & Lazrinder, for defendant in error. 

Cardwell, J. Plaintiff in error owns and operates a railroad 
from Pulaski, and other points in the southwestern section of 
Virginia, to Norfolk, Va., from which latter point there are 
connections with other transportation lines to the north. From 
Roanoke, Va., it runs a branch line north to Hagerstown, Md., 
and to Washington, D. C, and at these two latter points it also 
has connections with other lines of railroad running to New 
York City and other points north. 
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On the 1st day of July, 1903, defendant in error shipped by 
plaintiff in error's line a car load of lumber from Pulaski, Va., 
consigned to himself in New York City; the same being shipped 
in a Baltimore & Ohio car. The bill of lading was made out by 
the agent of the shipper, describing the shipment as one car oak 
lumber, no routing being designated, and the bill of lading, 
signed by both parties, constituted an agreement that the plain- 
tiff in error should carry the shipment to destination, if on its 
line ; otherwise to deliver it to another carrier on the route to 
destination. The shipment was carried by plaintiff in error, the 
initial carrier, to Norfolk, and there delivered to the Old Do- 
minion Steamship Company for transportation to destination. 
During the course of transportation, there occurred a delay which 
caused the shipment not to be delivered to the consignee in New 
York until September 30, 1903. Being unable to get a settlement 
of the damages claimed by him as having been sustained by rea- 
son of the delay in delivering his car load of lumber at its point 
of destination, defendant in error, in June, 1905, brought this 
action against plaintiff in error and the Old Dominion Steamship 
Company to recover said damages. 

At the trial, on July 10, 1905, the defendants severally de- 
murred to the evidence introduced by defendant in error, the 
same consisting entirely of depositions taken in his behalf, rely- 
ing, to sustain their demurrers, upon the fact that defendant in 
error in his proof had merely shown delivery of the shipment in 
good condition to the initial carrier, and the delay in its final 
arrival in New York, without fixing any responsibility therefor 
upon either defendant, and upon the additional ground that there 
was no proof of the proper measure of damages. The court 
sustained the Old Dominion Steamship Company's demurrer to 
the evidence, and entered judgment in its favor, but overruled 
the demurrer of plaintiff in error, holding that under the proof 
there was a presumption that the initial carrier was liable, in 
the absence of proof to the contrary. The jury found a condi- 
tional verdict for $337.50, with interest from July 10, 1903, and, 
although the court ruled against plaintiff in error on its de- 
murrer to the evidence, it, on the motion of plaintiff in error, 
set aside the verdict of the jury because it was considered that 
there was no proof of damage according to the measure of dam- 
ages in such cases established, to which ruling setting aside the 
jury's verdict defendant in error excepted, and his bill of ex-i 
ceptions was duly made a part of the record. 

The verdict having been set aside, the court then entered an 
order awarding a writ of inquiry, by which a new jury Was to 
be impaneled, and the defendant in error was to be allowed to 
put in new proof of damages in accordance with the legal re- 
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quirements, if he could do so ; the new verdict as to damages to 
be based upon the liability against plaintiff in error as determined 
upon the decision on the demurrer to the evidence. This course 
of procedure plaintiff in error objected to and protested against, 
for the reason that, as its demurrer to the evidence had been 
entered on the faith of the evidence as it then stood, and in part 
reliance on defendant in error's having failed to legally prove his 
damage, regarding this as an element of liability, it would be 
unfair to allow the defendant in error to introduce additional 
evidence, unless the case should be reopened on all the facts, and 
it should have the option, after the introduction of the addi- 
tional evidence, whether to demur or not. It took the position 
that the only course consistent with the court's ruling would be 
to enter a judgment for nominal damages, or to grant a new 
trial on the whole case and allow plaintiff in error also to intro- 
duce additional evidence, and to show that, as between the two 
carriers, the delay complained of did not occur while the lumber 
was in its possession. Plaintiff in error therefore moved the 
court to allow it to withdraw its demurrer to the evidence, which 
was refused, and it excepted to the action of the court in award- 
ing the writ of inquiry, which exception was overruled, and the 
order entered accordingly. 

At the trial, October 31, 1905, on the writ of inquiry, the jury 
having been impaneled to settle the question of. damages upon 
the evidence that might be introduced, sundry rulings of the 
court were excepted to, and the trial resulted in a verdict in 
favor of defendant in error for $330.50, with interest, which ver- 
dict plaintiff in error moved the court to set aside and grant it 
a new trial ; but the motion was overruled and judgment entered 
on the verdict. It is to this judgment that the writ of error 
under consideration was awarded. 

From our standpoint, there are but two questions presented 
requiring consideration. The first is whether or not the court 
below, at the first trial, erred in overruling plaintiff in error's 
demurrer to the evidence; and, second, did the court err in set- 
ting aside the verdict of the jury at the first trial and awarding 
the writ of inquiry, providing for additional proof as to damages ? 

When the cause of action in this case arose, section 1295 of 
the Code of 1887 [Va. Code 1904, p. 712] was in force, which 
provided: "When a common carrier accepts for transportation 
any thing, directed to a point of destination beyond the terminus 
of his own line or route, he shall be deemed thereby to assume 
an obligation for its safe carriage to such point of destination, 
unless', at the time of such acceptance, such carrier be released or 
exempted from such liability by contract in writing signed by 
the owner or his agent; and, although there be such contract 
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in writing, if such thing be lost or injured, such common car- 
rier shall himself be liable therefor, unless, within a reasonable 
time after demand made, he shall give satisfactory proof to the 
consignor that the loss or injury did not occur while the thing 
was in his charge." 

In the general act concerning public corporations, approved 
January 18, 1904 (Va. Code, 1904, p. 708), the former statute 
(section 1295, supra) is, by section 1294-1 of the latter, repealed 
by implication, and the material difference between the two acts 
is that the latter leaves out the provision contained in the former 
that "unless, at the time of such acceptance (of the shipment) 
such carrier be released or exempted from such liability by con- 
tract in writing signed by the owner or his agent," and provides 
that such a contract shall not exempt the common carrier, rail- 
road, or transportation company, from the liability of a common 
carrier which would exist had no contract been made or entered 
into. In other words, under section 1294-1, supra, a public serv- 
ice corporation cannot by contract stipulate for exemption from 
liability to a shipper when it accepts for transportation any thing 
directed to a point of destination beyond the terminus of its 
own line or route ; "and the fact of loss or damage in such case 
shall itself be prima facie evidence of negligence, and the com- 
mon carrier, railroad or transportation company issuing any 
such receipt or bill of lading shall be entitled to recover in a 
proper action the amount of any loss, damage or injury it may 
be required to pay to the owner of such property from the com- 
mon carrier, railroad or transportation company aforesaid through 
whose negligence the loss, damage or injury may be sustained." 

The ruling of the lower court on the demurrer to the evidence 
in favor of the Old Dominion Steamship Company, but against 
plaintiff in error, the carrier who had received defendant in 
error's shipment and agreed to carry it to destination or to de- 
liver (which implies delivery within a reasonable time) the goods 
to a connecting carrier, but who declined to introduce evidence 
to show that it had fulfilled its part of the contract, is in accord- 
ance with not only the policy of our statutes on the subject, but 
with the general principles of law fully recognized by the courts. 

The rule as to the liability of the initial carrier is stated in 
5 Ency. of L. (2d Ed.) 254, 255, as follows: "It seems, how- 
ever,, that on proof of delay in delivery, a prima facie case is 
made against the carrier, and the burden of proof rests on it to 
show that the delay was from a cause for which it was not re- 
sponsible. It rests on the carrier for the additional reason that 
such facts are peculiarly within the knowledge of the carrier, 
and not easily ascertained by the shipper." 

The same authority (6 Ency. ofL. [2d Ed.] 623) says: "The 
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shipper makes out a prima facie case upon proof of the loss or 
injury and of the defendant carrier's having received the goods 
in good order. Upon such a showing, the burden of proof is 
shifted to the carrier to show a safe delivery in good order to 
the next carrier. Thus the initial line may always be held liable, 
upon proof of its having received the goods, unless it can prop- 
erly show a safe delivery to the second carrier." Again, at page 
653, the same authority says: "The rule rests upon the recog- 
nized principle in the law of evidence by which the burden of 
proof of a negative averment is cast upon a party purely because 
of his better ability to adduce proof on the subject." 

In a note to R. & A. R. Co. v. Patterson Tob. Co., 92 Va. 
670, 24 S. E. 261. 41 L. R. A. 511, by the learned editor, the 
late Judge Burks, referring to the rule established by the federal 
courts and courts of last resort in most of the states, when 
goods are delivered to a common carrier to be transported to a 
particular point of destination, that the liability of the carrier 
ceased when and as soon as he delivers the goods to the next- 
succeeding carrier, if the place of destination was beyond the 
line or route of the first receiving carrier it is said : "This rule 
was deemed not only inconvenient but extremely hard on the 
shipper. He could seldom, if ever, know along what line or over 
what route the receiving carrier would order the transportation, 
and hence, if loss or damage occurred in the transportation, he 
would not know to which carrier to resort for indemnity, and 
was, in many instances, practically without any adequate redress 
in case of loss or damage to his goods. It was in view of this 
defect in the law, apparent to the most casual observer .that sec- 
tion 1295 of the Code of 1887 [Va. Code 1904, p. 712], following 
the English rule in such cases, was proposed and adopted. Its 
wisdom cannot be controverted, unless it is in conflict with the 
Constitution of the United States, and it is demonstrated by the 
court in its opinion that there is no such conflict." The opinion 
of this court in that case was reviewed on appeal by the Supreme 
Court of the United States and affirmed. 169 U. S. 311, 18 Sup. 
Ct. 335, 42 L. Ed. 759. 

It would be a denial of justice, as it seems to us, if the law 
withheld from a shipper, in such a case as this, the right of re- 
covery, where from the nature of the case he is powerless to trace 
the negligence to' the particular carrier concerned, and where, 
perhaps by agreement between them, each declines to introduce 
evidence to establish its own freedom from negligence, because 
the establishment of this freedom from negligence of the one 
would place the fault on the other. 

It is earnestly contended, on behalf of plaintiff in error, that, 
as the proof entitled the defendant in error to recover only nom- 
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inal damages, if any damages at all, there was error in the ruling 
of the lower court that on the evidence defendant in error had 
a right of recovery in this action against plaintiff in error. This 
contention will be met in the consideration of the -remaining 
question in the case, which involves a review of the evidence as 
to the damages allowed by the jury at the first trial. 

Not only did defendant in error except to the ruling of the 
trial court setting aside the verdict of the jury as to the quantum 
of damages to which the defendant in error was entitled, and 
embodied the exception in a bill of exceptions duly signed and 
made a part of the record, but has nowhere and at no time 
waived his right to a reversal of the trial court if this ruling 
should be considered by this court to be error. 

As has been observed, the shipment which is the subject of 
this controversy was from Pulaski, Va., on the 1st day of July, 
1903, to New York City, and it arrived at its point of destination 
on September 30, 1903; whereas, if it had been delivered accord- 
ing to the terms of the contract between the parties — that is, 
within a reasonable time — it should have arrived at the point 
of destination within 15 or 20 days, certainly within 30 days at 
the most, from the day on which the shipment was made at 
Pulaski, Va. 

Defendant in error filed with his declaration a bill of particu- 
lars, showing the several items of his claim, as follows : 

March 1, 1904. To difference between market value (and 
price which had been offered for) car load 
of oak lumber shipped from Pulaski to 
New York on July 1, 1903, and market 
value of and price at which the said lum- 
ber was sold after delayed arrival in New 
York ; $268 il 

To interest on above from July 15, 1903, to 
date 

To extra cost of storing and handling said 
lumber till the same could be sold, due to 
delay in delivery 69 46 

To interest on above from March' 1, 1904, to 
date '. 

$337 57 
With interest as above. 

In support of his claim thus made, the deposition of one H. 
M. Hoskins, who was defendant in error's sales agent, and was 
at the time of the shipment, and at the time of the delivery of 
the lumber located in New York City, and conversant with the 
market in that city, is relied on. This witness testified as fol- 
lows: "Q. Did the plaintiff sustain any damage because of this 
delay, and, if so, will you state how much said damage was, and 
—3 
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how it arose? A. The plaintiff's actual loss between the amount 
the stock was sold for, and what it was originally invoiced at, 
was $337.57. Q. Had the plaintiff 'sold this car when he shipped 
it to New'York? A. He had. Q. I will ask you how you know 
this lumber had been sold? A. The sale was made through my 
office. Q. I understand you, then, $337.57 represents the differ- 
ence between the price for which you had sold this car of lumber 
and the price you actually got for the same when it reached New 
York? A. Yes. Q. What caused the reduction in price? A. 
This lumber was rejected by the original buyer on account or 
delay in arrival. Q. Was the lumber market at the time of 
delivery — that is, in September, 1903 — rising or falling? A. 
Falling. Q. I will ask you to state how much of plaintiff's loss 
which you have placed at $337.57 represents money paid out be- 
cause of delay in delivery, and how much represents loss of 
profits. A. $69.46 represents the charges which accrued on the 
shipment having to be placed in storage. $268.11 represents the 
loss otherwise." On cross-examination by counsel for plaintiff 
in error : "Q. What was done with the shipment of lumber 
when it finally arrived in New York? A. It was placed in 
storage. Q. By whom? A. By me, in the storage yard of the 
New York Lumber & Storage Company. Q. With what result? 
A. Could not make disposition, or get any buyer to make an offer, 
as prices were uncertain. Q. Do you mean that you could not 
get any offer at all? A. No. Q. What steps were taken to 
place the lumber before buyers for sale? A. I personally called 
on different buyers of this class of lumber, and offered the car to 
them. Q. How did the market at that time 1 compare with the 
market at the time the lumber was finally sold? A. The market 
was in better condition at the time the lumber was sold." On 
re-examination: "Q. You have stated that the plaintiff's actual 
loss was $183.38. Do I understand you to mean that this repre- 
sents amount actually paid out by the plaintiff and not including 
profits on the shipment? A. Yes. Q. Then the profits on the 
shipment? A. Yes. Q. Then the profits lost by the delay would 
be the difference between $337.57 and $183.38; is that right? 
A. That is right." 

The general rule as to the measure of damages for breach of 
contract is well recognized. At page 914, 5 C. Law, it is stated 
thus: "The damages recoverable for breach of a contract are 
such as may be fairly and , reasonably considered to arise natu- 
rally from the breach, or such as may reasonably be supposed to 
have been in contemplation of the parties at the time they made 
the contract, as the probable result of the breach." See, among 
other authorities cited in support of the text, Choctaw, etc., R. 
Co. v. Jacobs, 82 Pac. 502, 15 Okl. 493, a case very similar to 
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the case at bar, and where the verdict of the jury for the plain- 
tiff was upheld. 

In Duke v. N. & W, Ry. Co., 105 Va. — , 55 S. E. 548, the 
opinion, by Keith, P., quotes with approval Hadley v. Bazendale, 
9 Ex. 373, among the first cases laying down the rule of law 
just adverted to, and also quotes from Griffin v. Colver, 16 N. Y. 
494, 69 Am. Dec. 718, where the rule is unqualifiedly sanctioned. 
Also, from the case of Structural Steel Car Co., 13 Am. Bankr. 
R. p. 373, where, in discussing the measure of damages for a 
breach of a contract, the opinion says : "The measure of damages 
in a case like this is the value of the bargain to the complaining 
party, or the loss which the fulfillment of the contract would 
have prevented, or which the breach of it has entai'ed. * * * 
The general intent of the law is to 'put the injured party, so far 
as can be done by money, in the same position as if the contract 
had been performed." 

The evidence in this case, set out above, upon which the jury 
found their verdict, shows the difference between the market 
value of the lumber, at the date of shipment, as evidenced by the 
contract price which had been offered defendant in error at that 
date, and the market price of the same lumber when it was sold, 
after the delay in delivery, with the storage charges during the 
time that the lumber was held in New York for a rising market ; 
the holding for a rising market and the expense incident thereto 
having been made necessary by the delay in delivering the ship- 
ment according to contract. The evidence further shows that, if 
the lumber had been sold immediately on arrival, over two 
months late, the loss would have been still greater, and that de- 
fendant in error's agent did all in his power to diminish the 
loss. The amount allowed by the jury was, in accordance with 
the evidence, simply sufficient to put defendant in error, so far 
as could be done by money, in the situation which he would have 
occupied but for plaintiff in error's fault. 

The point is made in the petition for this write of error, though 
not pressed in the oral argument that one of the conditions on 
the back of the bill of lading provides that claim must be made 
in writing within 30 days after delivery of property, or after due 
time for the -delivery thereof, and failure to make claim within 
this time releases the carrier from liability in any event. 

Leaving out of view the question whether or not this provision 
applied only to "loss" or "damage" *to goods, and not to a claim 
for unreasonable delay in the shipment, as to which question we 
express no opinion, it need only be said that this provision on the 
bill of lading was not relied on or considered in the lower court. 
Nor was there a motion on behalf of plaintiff in error to exclude 
the evidence as to plaintiff in error's liability because of nonper- 
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formance of said requirement, and a failure to object to such 
evidence is usually regarded as a waiver of the benefit of the re- 
quirement 

It becomes unnecessary to consider the questions arising out 
of the second trial of the case, as we are, for the reasons stated, 
of opinion that the lower court erred in setting aside the verdict 
of the jury at the first trial, and that ruling will be reversed and 
annulled, and this court will enter the judgment the lower court 
should have entered, in favor of defendant in error against plain- 
tiff in error for the damages ascertained by the jury, with in- 
terest, as stated in their verdict. 



Board of Sup'rs of Nottoway County v. Powell. 

March 21, 1907. 
[56 S. E. 812.] 

1. Taxation — Delinquent Personal Taxes — Duties of County Treas- 
urer—Return of Tax Tickets.— Code 1887, § 605 [Va. Code 1904, 
p. 300], provides that the treasurer, after ascertaining which of the 
taxes and levies assessed in his county or city cannot be collected, 
shall make a list of such of the taxes and levies other than on real 
estate. Section 608 [page 301] provides for the examination of the 
list by the county or corporation or hustings court, and for the cer- 
tification by the clerk of copies thereof to the auditor of public 
accounts, etc., the original lists and the tickets for taxes and levies 
corresponding therewith to be preserved by the clerk, and that the 
treasurer shall not receive any of the taxes or levies mentioned in 
such list, but they may be paid into the public treasury, the auditor, 
when such delinquent taxes are. received by him under section 612 
[page 303], to credit the respective counties and cities with the 
amount of county and city levies, etc. Section 612 provides that 
the auditor shall place certified copies of the list in the hands of 
any sheriff, . etc. (except that it shall not be given to any officer 
who returned it), who shall collect the same, accounting to the au- 
ditor therefor. Held, that a county treasurer was liable under such 
sections for all money received by him on tax tickets contained in 
the delinquent lists, for which he had already obtained credit. 

2. Same — Liability of Treasurer. — Until and unless the original tax 
tickets for delinquent taxes were filed with the clerk as required by 
Code 1887, § 6u8 [Va. Code 1904, p. 301], a county treasurer was not 
entitled to receive credit by any delinquent taxes. 

3. Same — Recovery «f Taxes Wrongfully Collected by Treasurer — 
Bill — By Whom Brought. — The board of supervisors of the county 
was entitled to maintain a bill to recover all moneys received by the 



